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TERRITORIAL WATERS AND THE HIGH SEAS 


HERE national jurisdiction ends and free pa 
under international law begins for ships on the 
and planes in the air is a question increasingly difficult to 
answer. The three-mile limit that traditionally bounded 
the territorial waters of maritime nations no longer applie 
with anything approaching universality. The Soviet Union 
and several other countries claim sole control of a marginal! 

belt of 12 nautical miles. Four Latin American countrie 
Chile, Ecuador, Peru, and Ek! Salvador—assert sovereignty 
over Pacific Ocean waters 200 miles to sea. 


Kfforts to extend the national domain into broad area 
of the open sea have practical effects of great importanc« 
Enforcement of a 12-mile limit in Soviet and Soviet-con 
trolled territory along the Baltic Sea has forced Scandi 
navian fishing boats to restrict their operations to avoid 
straying into forbidden waters. Peru has taken foreign 
tuna clippers and whalers into custody well out in the 
Pacific and exacted heavy fines as the price of their re 
lease. In the Far North last June Soviet fighters attacked 
a U. 8S. Navy patrol plane over the Bering Strait, wher 
American and Russian territorial waters come close to 
meeting. 

On the other side of the world, Egypt has sought to 
establish control over all shipping passing from the Red 
Sea through the Strait of Tiran into the 100-mile-long Gulf 
of Aqaba.' David Ben-Gurion, premier-designate of Israel, 
has threatened use of force to open the strait to Israeli 
shipping. While maintaining that the blockade is “against 
international law on freedom of the seas,”” Ben-Gurion said, 
Sept. 25, that Israel was fully capable of dealing with the 
situation and would not submit its complaint to either th 
United Nations Security Council or the International Court 
of Justice. 

Great Britain and 
jessels entering the ¢ 


tle Egyptian shore 
bordered by territory 
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Variou unde rtakings are under way to restore as great 


a measure of uniformity as possible to national definitions 
. 


jl 


territorial waters and so reduce commercial! losses and 
the friction between nations resulting from the current 
differences. The International Law Commission of the 
United Nations has been working to codify the existing 
law of the sea and formulate new rules to fit present-day 
conditions; its final report is to be submitted to the U.N. 
General Assembly in 1956. Meanwhile, in September, 
representatives of the United States and the three South 
American countries claiming a 200-mile limit sat down at 
Santiago, Chile, to negotiate a fisheries convention. Wash- 
ington hoped that such an agreement would dispel fears 
of the South American countries on depletion of their fish- 
ing grounds and thus make it possible to persuade them 
to fall back to the three-mile limit as a measure of terri- 
torial waters.* 


POSTWAR ATTEMPTS TO EXTEND TERRITORIAL WATERS 


Chile, Ecuador, and Peru asserted “exclusive jurisdic- 
tion and sovereignty” over waters contiguous to their re- 
spective coasts, up toa distance of 200 nautical miles from 
shore, by a joint declaration on Aug. 18, 1952. The three 
countries at the same time proclaimed soverignty over the 
sea bed and subsoil of that broad zone and their right to 
regulate fishing and whaling in the zone. Tiny FE] Salvador 
on the Pacific coast of Central America had proclaimed 
extension of its territorial waters to 200 miles in 1950. 
Argentina, Costa Rica, Honduras, Nicaragua, Mexico, and 
Panama have issued unilateral decrees asserting sover- 
eignty or jurisdiction off their coasts to the limits of the 
continental shelf. 


The Republic of Korea, by presidential proclamation in 
1952, claimed sovereignty and asserted exclusive fishing 
rights over waters extending 50 to 60 miles from its shores. 
Recently there have been indications that the Philippines 
may claim the Sulu Sea as constituting territorial waters. 


*An item proposed by Israel, included on the supplementary agenda of the 
General Assembly's 1955 session, suggests that the Secretary General study 
the question of the safety of commercial aircraft flying in the vicinity of 
or inadvertently crossing, interna.ional frontiers.” The proposal stemmed from 
the shooting down with heavy loss of life, at the end of July, of an Israeli air 
transport that got off urse and crossed the Bulgarian frontier Several 

i have er! ! down or fired at, in Europe and the Far 
East, after allegedly violating the air space of Communist countries 

*A United Press dispatch from Santiago, Sept. 28, said a special committee 
had been named to seek ways out of a deadlock that had developed after 
three weeks of negotiation 


U. 8. military aircraft 
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Such attempts to extend territorial waters by decree 
have met strong resistance from leading maritime powers. 
The United States and Great Britain have entered vigorous 
protests whenever there has been interference with navi- 
gation and fishing on the high seas. The two nations have 
consistently upheld the principle of freedom of the seas; 
both adhere to the three-mile limit of territorial waters and 
refuse recognition to claims beyond that limit. 


According to the State Department’s legal adviser, 
nations still adhering to the three-mile rule possess about 
about 80 per cent of the merchant shipping tonnage of the 
world and most of its naval power.‘ But they now are 
numerically in a minority; about two-thirds of the coastal 
and maritime states claim sovereignty over marginal belts 
in excesss of the traditional marine league, or three nauti- 
cal miles. Some 18 countries assert territorial jurisdic- 
tion over zones which range from four to six miles; the 
Soviet Union and several other nations, as noted, have set 
their territorial limits at 12 miles. 


Most countries now exercise limited police powers—to 
enforce revenue and customs laws, security regulations, or 
neutrality statutes—in a zone outside territorial waters 
which usually extends 12 miles from shore. Such exten- 
sions of national authority in general have been sanctioned 
by custom and accepted as international law. During the 
1920s the United States negotiated agreements with Great 
Britain and other countries by which they specifically recog- 
nized the right of American authorities to enforce prohibi- 
tion and anti-smuggling laws within a 12-mile limit.® 


More significant encroachments have grown out of chang 
ing national interests and out of technological developments, 
notably in connection with exploitation of undersea re- 
sources of the continental shelf. Claims to the continental 
shelf have raised new questions of law and introduced a 
host of problems in relations between coastal nations. 


UNITED STATES CLAIM TO CONTINENTAL SHELF RESOURCES 


The United States, while opposing attempts by other 
countries to broaden territorial waters, itself took the lead 


*Herman Phileger, address before the American Branch of the International 
Law Association, New York, May 13, 1955, republished in State Department 
Bulletin, June 6, 1955 

The agreements made it clear, however, that the United States did not 
assert territorial Jurisdiction beyond the three-mile limit 
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in announcing the doctrine that subsoil resources of the 


continental shelf are subject to the exclusive jurisdiction 


the adjacent coastal nation. On Sept. 28, 1945, Presi- 
dent Truman issued a proclamation declaring that the 
United States “regards the natural resources of the sub- 
. the continental shelf beneath the high seas, but con- 

of the United States, as appertaining 

and subject to its jurisdiction and 


The Truman clamati made a clear distinction be- 
tween jurisdiction over the sea bed and its subsoil re- 
ources, on the one hand, and sovereignty over the waters 
above the shelf on the other. It declared specifically that 
“the character as hig! as of the waters above the con- 
tinental shelf, and the right to free and unimpeded navi- 
gation, are in no way affected.” The proclamation stated 
further that in cases where the continental shelf extended 
to the shores of another country, or was shared with an 
adjacent country, the boundary was to be determined by the 
interested parties on equitable principle 


The Washington government contended that exercise of 
jurisdiction over resources underlying the continental shelf 
wa “reasonable and just,” because the shelf was to be 
revarded as “an exte! n of the land m of the coastal 
nation, and thus naturally appurtenant to it.” Limits of 
the shelf were not defined in the Truman proclamation, but 
accompanying statements said the area was considered to 
be restricted to submerged land covered by not more than 
100 fathoms (600 feet) of water.‘ 


EXTENSION INTINENTAL SHELF DOCTRINE 


The configuration of the submerged shelf varies con 
iderably from continent to continent and within the same 
continent. Along the west coast of South America, particu- 
larly off the coast of Chile, there is virtually no shelf; 
along parts of the Siberian coast the shelf extends hun- 
dreds of miles to sea The continental shelf of North 
America is only about one mile wide off parts of California; 
about 200 miles off Cape Cod and the Gulf of Maine. In 
the Gulf of Mexico the shelf extends from shore to a maxi- 
mum distance of about 120 miles. 


gradually to a depth of 600 feet, at 
rt} 
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A number of countries promptly followed the United 
States in asserting some form of jurisdiction over the con- 
tinental shelf. Brazil, Guatemala, and Pakistan limited 
their claims to jurisdiction over the resources of the sea 
bed, but other countries attempted to extend the new doc 
trine to surface waters and the high seas as well. Twelve 
nations have asserted sovereignty or jurisdiction over wide 
areas of the ocean above or beyond the shelf.’ 


Many Latin American countries have linked the conti 
nental shelf doctrine with extension of territorial water 
and regulation of far-flung fishing grounds. Thus shorth) 
after the Truman proclamation was issued in 1945, Mexico 
not only laid claim to resources beneath the surface of the 
continental shelf, but declared that it would regulate and 
control living resources in the waters above the shelf. 
Chile, bordering a narrow continental shelf, declared soy 
ereignty over the adjacent sea bed, at whatever depth, 
and over the waters above to the full extent necessary to 
preserve and make use of the resources within or below 
those seas. Peru, which also has a narrow shelf, asserted 
similar claims before it joined Chile and Ecuador in the 
1952 declaration to extend the jurisdiction of the three 
countries 200 miles seaward. 


INTERFERENCE WITH FISHING VESSELS ON HIGH SEAS 


Most Latin American nations, and certain other state 
such as Korea and Iceland, have advanced conservation of 
fisheries as primary justification for claiming sovereignty 
over the continental shelf. The United States is similarly 
concerned about depletion of ocean fisheries and has taken 
conservation steps. But this country often has differed 
sharply with its Latin neighbors over policies and prac 
tices which, in many instances, seek to establish exclusive 
dominion over fishing grounds in the high seas. 


Consistent with its support of freedom of the seas be 
yond the three-mile limit, the United States has refrained 
from claiming exclusive fishing rights for its national] 
off its own coasts. However, President Truman on Sept 
28, 1954, accompanied the proclamation on the continental! 
shelf with a proclamation on fisheries providing for estab 


lishment of conservation zones in coastal waters beyond 
the three-mile limit. 


table on page 686 
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The Truman fisheries proclamation laid down the follow- 
ing policies: 


1. Where fishing activities are developed and maintained by 
American nationals alone, the United States thinks it proper to 
establish conservation zones in which such activities shall be subject 
to regulation and control by the United States. 

2. Where fishing activities are developed and maintained by na- 
tionals of the United States and nationals of other countries, con- 
servation zones may be established by agreement among the inter- 
ested parties, with all fishing activities in such zones to be regulated 
as provided in such agreements.” 


In pursuance of this policy the United States has be- 
come a party to eight international conventions for con- 
servation and regulation of resources of the sea. The agree- 
ments include the Northwest Atlantic Fisheries Conven- 
tion, open to all countries which use the fisheries of the 
Northwest Atlantic Ocean; the North Pacific convention; 
and special treaties relating to tuna, halibut, and salmon 
fisheries, and to whaling. 


If the negotiations now in progress at Santiago, Chile, 
are successfully concluded, the resulting agreement will 
be the first to apply to fisheries off the Pacific coast of 
South America. 


INTERNATIONAL INCIDENTS IN SOUTH PACIFIC 


Chile, Ecuador, and Peru” hitherto have attempted to 
enforce exclusive contro] over wide fishing zones on the 
high seas adjacent to their coasts. Their laws forbid 
foreign vessels to engage in commercial fishing within 
areas which they claim as territorial waters, except under 
permits issued by the authorities of those states. Duties 
or fees are levied for such permits, which often are valid 
for only a single voyage, and heavy fines may be imposed 
on the owners or operators of foreign vessels fishing with- 
out permits in the designated zones.'” 


The impact of the South American claims has fallen 
heavily on the fishing industry of the United States and 


"An executive order accompanying the proclamation authorized the Secretary 
of State and the Secretary of the Interior to recommend establishment of 
onservation zones, by this country alone or jointly with other nations, to- 
gether with provisions for their regulation and control 

* Also Argentine, Costa Rica, El Salvador, Honduras, Mexico, and Nicaragua 

* Ecuador's maritime fishing act of November 1951 imposed duties up to 
$200 per vessel, or $20 per net registered ton, on foreign fishing craft 
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other northern countries whose vessels fish the Pacific 
as far south as Peru. Patrol boats last March fired upon 
and seized two U. S. fishing vessels, the Arctic Maid of 
Seattle and the Santa Ana of California, some 25 miles off 
the coast of Ecuador.'' Another international incident 
occurred in November 1954 when Peruvian warships and 
aircraft captured five whaling vessels operated under the 
flag of Panama by Aristotle Onassis, Greek-born shipowner. 
The whalers were held on charges that they were operating 
in the 200-mile-wide fishing zone claimed by Peru to be 
within its territorial waters. The United States, Great 
sritain, and Panama strongly protested, but the Peruvian 
authorities imposed a fine of $3 million, which eventually 
was paid by Lloyds of London.'* Owners of eight U.S. tuna 
clippers taken into Peruvian ports last February likewise 
were fined for violating the 200-mile limit. 


FEDERAL-STATE DISPUTES OVER OFFSHORE OIL LANDS 


Federal-state controversies within the United States, as 
well as international disputes, have been stirred by con- 
flicting claims to jurisdiction over offshore waters and sub- 
merged lands. Jurisdiction over lands beneath the Gulf 
of Mexico and off the coast of California has been in dis- 
pute between Washington and the states concerned since 
the early 1920s, when offshore oil deposits first were ex- 
ploited in California." 


Under the Submerged Lands Act of May 22, 1953, the 
federal government surrendered to the states all right, 
title, and interest in submerged lands within their “his- 
toric boundaries.” However, the law did not describe those 
boundaries other than to restrict them to three nautical 
miles from the coast or to the limit of the boundaries recog- 
nized when the state was admitted to the Union. Louisiana 
and Texas have contended that Congress in the admission 
acts recognized their boundaries in the Gulf of Mexico as 
extending three marine leagues (nine nautical miles) from 
shore. 


“An act approved by President Eisenhower on Aug. 27, 1954, provides com- 
pensation to owners of U. 8S. flag vessels when such vessels are seized and 
fined by foreign countries on the basis of jurisdictional claims not recognized 
by the United States 


“Peru rejected British claims to compensation for losses sustained by 
Lloyds, and turned down U. 8. proposals to refer the controversy over terri- 
torial waters to the International Court at The Hague 


“ Por record of early legislation and court decisions, see “Offshore Ol,” £E.R.R 
Vol. I 1946, pp. 55-72. 
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The legislatures of Louisiana in 1938 and Texas in 1941 
enacted measures purporting to push their Gulf boundaries 
out to nine marine leagues (27 nautical miles) from the 
coast. Then Louisiana, a year ago, expanded its claims. 
By an act of June 21, 1954, the legislature adopted as 
the state’s Gulf boundary a navigational line, established by 
the Coast Guard in 1895, which runs outside a fringe of 

lands and at some points is 30 miles from the nearest 
mainland Using that line as a base, Louisiana claims 
jurisdiction over a maritime belt extending seaward an 
additional three marine leagues. 


Texas has not attempted, up to now, to lease oi] lands 
lying beyond the three-miie limit, but Louisiana has offered 
leases out as far as three marine leagues and thereby come 
into legal conflict with the federal government. The In- 
terior Department not only has refused to recognize 
Louisiana’s extreme boundary claims but has disputed the 
tate’s contention that the boundary definition in the act 
of admission is to be interpreted as extending the state’s 
southern boundary three marine leagues into the Gulf of 
Mexico. It insists that Louisiana has no right to lease sub- 
merged lands beyond the so-called Chapman line, which 
the department drew in 1950 and which runs three miles 
offshore in close conformity with the contours of the 
coast. 


On July 12, 1955, the Interior Department received bids 
valued at more than $110 million on 13 tracts covering 
ome 35,000 acres in the disputed area off Louisiana. On 
the same day Louisiana’s State Mineral Board offered many 
identical tracts for lease but received no bids from major 
oil companies. Initial and first-year payments from the 
three sales of oil leases on the continental shelf off Louisiana 
and Texas, completed since the Submerged Lands Act came 
into force two years ago, are to net the federal government 


more than $252 million. 


The controversy over the extent of Louisiana’s juris- 
diction in the Gulf of Mexico remains to be settled by the 
Supreme Court which has been asked by the federal govern- 
ment to rule that the state’s boundary follows the Chap 
man line. Meanwhile, international disputes over the 
dividing line between territorial waters and the high seas 
are occupying the attention of United Nations jurists. 


6RO0 





State of International Law of the Sea 


CHANGING conditions and interests have been reflected 
throughout history in the area of international law that 
relates to the rights of nations in waters beyond their land 
frontiers. At one time or another most maritime states 
have asserted sovereignty over large areas of the sea. The 
Roman emperors claimed the Mediterranean as mare 
nostrum (our sea). Venice levied tribute on ships trading 
in the Adriatic. In the early 1600s Great Britain claimed 
sovereignty over most of the North Atlantic, which she 
called the English Sea. 


In time, however, national pretensions gave way to the 
concept of freedom of the seas, which has remained a guid- 
ing principle of international law for nearly 300 year 
Full maintenance of the principle nevertheless is seriously 
threatened today by the contentions of many nations that 
changing interests and technological developments have 
rendered obsolete the old rules and practices relating to 
the limits of territorial waters. 


CHANGING CONCEPTS OF FREEDOM OF THE SEAS 


The principle of freedom of the seas, first enunciated 
by Grotius in 1609, was widely recognized as a basic rule 
of international law during the 18th century and firmly 
established during the 19th century. Stated in simplest 
terms, it provides that the open sea is not, and cannot 
be, under the sovereignty of any state. The high seas must 
be open to navigation and innocent use by the merchant 
vessels of all nations in peace or war. 


Certain exceptions have been recognized. Thus it was 
held that a state could suppress piracy on the high seas and 
could seize a vessel flying the country’s flag without au 
thority. Acceptance of the right of “hot pursuit” per 
mitted continuous pursuit of a hostile vessel sighted in 
coastal waters to a point of capture on the high seas 
And the right to enforce revenue and customs laws in 
limited areas beyond territorial waters came to be generally 
recognized. 


Exceptions to the principle of freedom of the seas long 
ago included agreement that a state might exercise sov 


681 





Editorial Research Reports 


ereign rights over a narrow rim of the sea adjacent to 
its coasts to defend its territory and protect commerce 
entering or leaving its ports. The limits of this narrow 
band—variously described as territorial waters, the mar- 
ginal sea, or the littoral sea—have never been precisely 
defined. 


Karly attempts to fix the width of territorial waters were 
based on the power of a state to control its sea approaches 
from the land. A famous Dutch authority, Bynkershoek, 
declared in 1703 that the test of that power was the range 
of a cannon, then regarded as one marine league or three 


nautical miles. Bynkershoek’s rule was taken up by later 
writers on international law and widely, but not universally, 
accepted as the limit of territorial waters. However, the 
theory on which the three-mile rule originally was based 
became inapplicable with the increasing range of coastal 
guns. As it became evident that power to control the 
sea from the coast could not be used to determine the 
width of territorial waters, without seriously encroaching 
upon freedom of the seas and the interests of all mari- 
time nations, the so-called cannon-ball theory was generally 
discarded. 


Despite repeated efforts in recent years to establish uni- 
form territorial limits by international agreement, no ac- 
ceptable formula has been found. Nations have accepted 
certain rules or principles for delimiting the boundaries be- 
tween inland waters and the marginal sea, and for measur- 
ing the inner limits of territorial waters from a base line 
along the coast. But no agreement has been reached on 
the outer limits of territorial waters. Nor is there any 
universal acceptance of rules for treatment of bays, straits, 
and islands in delimiting the marginal sea. 


RESULTS OF THE 1930 HAGUE CODIFICATION PARLEY 


An ambitious attempt to formulate universal rules on 
territorial waters, and the law of the sea in general, was 
made in 1930 when the League of Nations convoked at 
The Hague a world Conference on Codification of Interna- 
tional Law. With virtually all the maritime nations partici- 
pating, the conference set out to draft an international con- 
vention which not only would establish the extent of terri- 
torial waters but also would codify laws and regulations de- 
fining the legal status of the marginal sea for all states 
bordering the open oceans. 
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Committees prepared a comprehensive report which in 
cluded a draft convention on the whole subject of terri- 
torial waters. Although certain parts of the convention 
seemed acceptable to a majority of the nations, no agree- 
ment could be reached on the central question of the width 
of the marginal sea; the entire codification project conse- 
quently had to be abandoned. However, the Hague con- 
ference served a useful purpose in clarifying areas of agree- 
ment, and disagreement, on many legal aspects of the prob- 
lem of territorial limits; and the voluminous committee 
reports provided a foundation for further legal work, which 
has continued to the present time. 


Records of the conference showed general agreement on 
the principle of sovereignty over territorial waters, includ- 
ing the bed of the sea and its subsoil. The report on this 
point declared that the power exercised by a state over the 
belt of marginal sea was “in no way different from the 
power which the state exercises over its domain on land.” 
That rule applied not only to the surface and the bed of the 
territorial sea, but also the air space above it. 


Some progress was made in defining the base line of ter- 
ritorial waters and provisions relating to bays, straits, and 
islands. As a general rule, it was agreed that “the line of 
low water mark following all the sinuosities of the coast 
is taken as the basis for calculating the breadth of the 
territorial sea.” However, important exceptions were 
made in the special cases of bays, islands, and groups of 
islands off the shore of a coastal state. 


LEGAL STATUS OF BAYS AND OF OFFSHORE ISLANDS 


With respect to bays the coasts of which belong to a 
single nation, the belt of territorial sea is generally mea 
ured from a straight line drawn across the opening of the 
bay. If the entrance is relatively narrow, the entire bay 
is regarded as forming a part of the inland waters of the 
nation. But at the Hague conference, and since, nations 
have differed on where to draw the line between inland 
waters and the territorial sea in the case of bays with 
broad outlets to the ocean. 

Many countries have contended that bays not more than 
ten miles wide at the entrance should be regarded as in 
land waters. They hold that if the opening exceeds ten 
miles, the demarcation line between inland and territorial 
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waters should be drawn at the first point where the width 
of the bay does not exceed ten miles.'* Other nations have 
contested the so-called ten-mile rule. Numerous countries 
which adhere to a territorial] belt of three miles hold that 
the demarcation line across the entrance of a bay should 
not exceed the combined width of that belt from the oppo- 
site shores—six miles. 


The Internationa! Court of Justice, in a judgment handed 
down Dec. 18, 1951, in a fisheries dispute between Great 
Britain and Norway, held that the ten-mile rule could not 
be considered a part of international law. The Court 
pointed out: 


Although the ten-mile rule with regard to bays has been adopted 
by certalr tates in their national law and in their treaties and 
conventions, and although certain arbitral decisions have applied 
t as between these states, other states have adopted a different 
limit he Court considers that, consequently, the ten-mile rule 

has not acquired the authority of a general rule of international 

law. 

With respect to islands beyond territorial waters, there 
has been general agreement that “every island has its own 
territorial sea.””’ That rule was accepted by most nations 
at the 1930 conference and has been applied by virtually 
all states. The definition given in the 1930 report did not 
exclude artificial islands, provided that they are “true por- 
tions of the territory, and not merely floating works, 
anchored buoys, etc.” 


However, no agreement has been reached about islands, 
or groups of islands, situated along the coast adjacent to 
the territorial waters of coastal states. A number of coun- 
tries have measured their territorial waters from a base 
line extending to groups of islands lying up to ten miles off- 
shore and sought to justify the practice by citing an analogy 
with the ten-mile rule as applied to bays. The World 
Court, in the 1951 fisheries case, observed that “the prac- 
tice of states” did not justify the formulation of any gen- 
eral rule of law. “The attempts that have been made to sub 
ject groups of islands or coastal archipelagoes to condi- 


tions analagous to the limitations concerning bays 
have not gone beyond the stage of proposals.” 


No universal rules have been promulgated with regard 
to straits which form a passage between two parts of the 


‘This rule had been applied in the North Sea Fisheries Convention of 1882 
and in several other treaties 
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high seas, although many states apply the rules applicable 
to other parts of the coast. The Hague conference pro- 
posed that “when the width of the straits exceeds the 
breadth of the two belts of the territorial sea, the water 
between those two belts form part of the high sea.” It 
added that if such delimitation left an area of the high 
seas not exceeding two miles in breadth, surrounded by 
territorial sea, that area could be assimilated to the terri 
torial sea. Some states have assimilated or claimed sov 
ereignty over considerably wider areas in straits adjacent 
to territorial waters. 


Other nations have sought to control inland sea 
as the Sea of Japan, by restricting passage of v 


through the straits giving access to such seas. The Soviet 
Union, for example, has tried to induce Japan to restrict 
the right of free passage of naval vessels through three 
strategic straits (Tsugaru, Tsushima, and Goya) to coun 
tries bordering the Sea of Japan. Tokyo, declining to 
take such action, has pointed out that the Sea of Japan i 
part of the high seas and that access through the Japanese 
traits therefore cannot legally be restricted. 


DIFFERENCES OVER BREADTH OF TERRITORIAL WATER 


Failure to reach agreement on the outer limits of terri 
torial waters has reflected disturbing differences of opin 
ion and practice among the nations. The conference in 
1930 not only established no uniform limit for the breadth 
of territorial waters; it even refrained from formally stat 
ing whether international law recognized any fixed width 
for this belt of the sea. And the differences disclosed 
at that time have increased significantly in the intervening 
years. 


At the time of the Hague conference, nations adhering 
to the three-mile limit still represented a majority of the 
maritime states. Although many countries had pushed their 
territorial claims beyond the three miles, none asserted 
soverignty over a maritime belt wider than 12 miles. To 
day, as noted, numerous countries have claimed sovereignty 
over much wider areas of the sea. 


Fewer than a score of nations now adhere to the three 
mile limit, either without qualification or in combination 
* Moscow made such a proposal in 1951 and has reportedly renewed it 

current negotiations at London for a Soviet-Japanese peace treaty 
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with a broader limit for customs, fiscal, and sanitary con- 
trol. The three-mile group includes the United States, 
Great Britain, Germany, Japan, Netherlands, and other 
maritime states. At least 24 countries assert sovereignty 
over zones ranging from four to 12 miles, and a dozen 
other countries claim jurisdiction over wider areas up to 
the 200-mile belt claimed by five Latin American states. 


VARIATIONS IN WIDTH OF TERRITORIAL WATERS 
CLAIMED BY SELECTED MARITIME NATIONS 

Three miles Four miles 00 miles 
Australia Finland Chile 
Canada Ecuador 
China (Nationalist) . miles E! Salvador 
France Colombia Peru 
Germany Italy 
India Portugal Continental shelf 
Japan Turkey Argentina 
Netherlands Uruguay Costa Rica 
Norway Honduras 
Spain Twelve miles Iceland 
Sweden Brazil Korea (South) 
United Kingdom Guatemala Mexico 
United States Soviet Union 


Nicaragua 
Venezuela 


Panama 
Source: Survey by U.N. International Law Commission 


After World War II an American authority on inter- 
national law declared that “The irresistible tide of economic, 
political and social interests is running against the Anglo- 
American three-mile doctrine.” '® Charles Cheney Hyde 
had written earlier that “The international society thus 
finds itself in a position where many of its members are 
dissatisfied with the operation of a rule long imbedded in its 
law of nations.” '* 


A Belgian jurist, J. P. A. Francois, special rapporteur 
for the International Law Commission of the United Na- 
tions, said in April 1953 that under existing conditions he 
was forced to the conclusion that “a proposal to fix the 
breadth of the territorial sea at three miles would have no 
chance of success,” and that agreement on this distance 
was “out of the question.” '* He implied that no fixed limit 


“Joseph Walter Bingham, in American Journal or International Law, Jan- 
uary 1946, p. 61 


Hyde, International Law (revised ed., 1945), Vol. I, p. 455 
“United Nations, International Law Commission (Fourth Session, 1953), 
Report on Regime of the Territorial Sea, p. 18 
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satisfactory to all nations was likely to be found in the 
near future. 


Efforts to deal with the problem nevertheless have con- 
tinued. The most important work in the field since the 
war has been that conducted by the International Law 
Commission under the auspices of the United Nations. 


United Nations Efforts to Codify Rules 


QUESTIONS pertaining to the breadth of the marginal 
sea and rights of nations in the continental shelf have 
been under active study by the International Law Com- 
mission for more than six years. At its first session in 
1949 the commission launched a major survey of the 
whole field of international law of the sea in an effort to 
codify existing rules and to formulate new rules for 
inclusion in a convention that could be subscribed to by 
all nations. Priority was given to the subjects of terri- 
torial waters and the juridicial status of the continental] 


shelf. 


PRELIMINARY WORK ON STATUS OF TERRITORIAL LIMITS 


Provisional articles relating to territorial waters were 
drafted by the commission in 1954 and submitted to gov 
ernments for comment.'® On the question of breadth of 
the marginal sea, the commission faced sharply diverging 
opinions. Not only was there no meeting of minds on the 
width of the territorial belt; there was no agreement with- 
in the commission on whether it should recommend any 
uniform limit. Advocates of a fixed limit proposed belts 
of different width—three, four, six, or 12 miles. Opponents 
of a uniform limit said that the breadth of the territorial 
sea depended on factors that varied from case to case; 
they proposed that each state be left free to fix its own 
limits in accordance with its needs. 


Several compromise proposals were discussed. It wa 
suggested that the rights of states to fix the width of the 
territorial belt at anywhere between three and 12 miles be 
recognized. Another suggestion was that bounds of the 


” United Nations, Report of the International Law Commission (Sixth Se 
sion, June 3-July 28, 1954), pp. 12-21 
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marginal sea be defined as coterminous with those of the 
continental shelf. When agreement could not be reached, 
the commission postponed a decision in order to give govern- 
ments additional opportunity to suggest solutions. As a 
result, it was necessary to defer decisions also on such re- 
lated questions as the rules for bays and groups of islands. 


lay, the commission completed 
provisional drafting of articles relating to the jurid- 
ical status of the marginal sea, including article¢¥ on 
delimitation of base lines, straits, roadsteads, etc., and 


Notwithstanding the de 
oe 


, 
) 


articles on the right of innocent passage through territorial 
waters. The draft articles for the most part followed the 
rules proposed at the 1930 Hague conference. In som 
cases, however, they repre ented an effort to restate guiding 
principles of international law in more explicit terms. 


The draft articles embody the principle that while nations 
exercise sovereignty over territorial waters, their rights 
in those waters are not unlimited but are subject to in 
ternational law. For example: “All states shall enjoy 
the right of innocent passage through the territorial sea.” °° 
Moreover, the coastal state is “‘bound to use the means at 
its disposal to ensure respect in the territorial sea for the 
principle of the freedom of communication and not to allow 
the said sea to be used for acts contrary to the rights of 
other states.” 


The commission continued work on the question of terri- 
torial waters at its seventh session, held at Geneva from 
May 2 to July 8, 1955, but conceded in its report that the 
divergent views of maritime states made it “impossible 

to decide on any fixed limit” for the territorial sea. 
However, a majority agreed that international law “does 
not justify an extension of the territorial sea beyond 12 
miles” and “does not require states to recognize a breadth 
beyond three miles.” 


DRarT RECOMMENDATIONS ON THE CONTINENTAL SHELF 


On the subject of the continental shelf the International 
Law Commission has been concerned not only with codifica- 
tion of existing rules, but also with further development of 
international law in hitherto undefined areas. Considering 
the nature of its task, the commission has made notable 


”" Passage is not deemed innocent if a vessel makes use of territorial waters 
to commit any act prejudicial to the coastal state 
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progress. It completed draft articles on the continental 
shelf and recommended their endorsement by the U.N. Gen- 
eral Assembly in 1953. 


In the main, the principles incorporated in the draft arti- 
cles conform with those given expression by the United 
States in the Truman proclamation of 1945. The conti- 
nental shelf is defined as “the sea bed and subsoil of the 
submarine areas contiguous to the coast, but outside the 
area of the territorial sea, to a depth of 200 meters” 
(just over 600 feet). The coastal country exercises “sov- 
ereign rights for the purpose of exploring and exploiting 
its natural resources,” but rights of the country in the 
continental shelf “‘do not affect the legal status of the super- 
jacent waters as high seas” or the status of the air space 
above the shelf. 


The commission proposed a number of specific limita- 
tions to safeguard freedom of navigation in waters over 
the continental shelf. Thus exploitation of the resources 
of the shelf “must not result in any unjustifiable inter- 
ference with navigation, fishing, or fish production.’”’ While 
the coastal state may construct and maintain installations 
(for drilling and mining operations), it must establish 


safety zones around such installations for the protection of 
maritime commerce. The installations “do not possess 


’ 


the status of islands” and have no territorial sea of their 
own; furthermore, their presence does not affect the delimi- 
tation of the territorial sea of the coastal state. 


The commission’s commentary on the draft articles stated 
that the proposed rules were “intended as laying down the 
regime of the continental shelf only as subject to and with- 
in the orbit of the paramount principle of the freedom of 
the seas and the air space above them.” No modifications 
of or exceptions to that principle were admissible unless 
expressly provided for in the various articles. 


Comments submitted by governments indicated that 
many nations were not yet prepared to accept the draft 
articles as presented. Although the United States, Great 
Britain, and some other nations urged approval of the 
articles by the General Assembly, a number of countries 
raised both substantive and procedural objections. Chile, 
Ecuador, and Peru, in particular, took exception to the 
proposed limitations on national jurisdiction over waters 
above the continental shelf. Chile went on to attack the 
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basic principle of freedom of the seas. It declared: “The 
seas are in reality dominated and . . . possessed by states 
maintaining powerful navies, fishing and merchant fleets, 
bases and supply ports. The nationals of those states 
are the only persons who fully enjoy all the privileges of 
the freedom of the seas.” 


DELAYS TO CODIFICATION OF SEA LA 


Der 7, 1953, the General Assembly 
decided ni ileal with any aspect of the regime of the 
high seas, including the continental shelf and territorial 


waters, “until all the problems involved have been studied 
T 


by the International Law Commission and reported upon 
by ittothe Assembly.”” At the 1954 session of the Assembly 
the United States made another effort to bring the articl 


on the continental shelf to a vote without waiting for a final 
report on all aspects of the problem. With the support of 
Britain and five other countries, it asked the Assembly to 
consider and attempt to solve separate segments of the 
problem, one at a time, rather than postpone considera- 
tion of the continental shelf for an indefinite period. 


When other delegations again insisted that the question 


the continental shelf could not be settled independently 
of issu¢ relating to territorial waters, the Assembly 
adopted a compromise resolution asking the International 
Law Commission to complete its work on all related que 
tions and submit its final report and recommendations “in 
time for the General Assembly to consider them as a whole” 
at its 1956 session. 


Meanwhile, legal questions relating both to the limits of 
territorial waters and to the continental shelf are to be re- 
viewed by an inter-American law commission scheduled to 
meet at Mexico City next January. This body, known as 
the Council of Jurists of the Organization of American 
States, has been endeavoring since 1950 to codify existing 
rules with respect to territorial waters and similar matters. 
A committee of the Council of Jurists submitted a prelimi- 
nary draft convention in 1952 which sought to justify the 
theory of exclusive sovereignty over the continental shelf 
backed by some Latin American states. The draft conven- 
tion was sharply criticized by the United States, Brazil, 
and Colombia and failed to win the approval of the Coun- 


cil as a whole. 





